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REQUEST FOR WITHDRAWAL OF FINALITY OF REJECTION 

Honorable Commissioner for Patents 
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Alexandria, VA 22314 

Sir: 

This is not a substantive response to the Office Action 
of March 30, 2005. 

That Action presents a final rejection, based on a 
newly cited reference, of claims that were not amended in the 
previous Response, and were last amended in the Response filed 
July 19, 2004. 

In section 6 of the Action of March 30, 2005, the 
Examiner alleges that the Amendment filed July 19, 2004, 
necessitated the new grounds of rejection. 

It is submitted that such a position is unjustified 
and unsupported by the facts. In the Amendment filed July 19, 
2004, claim 1 was amended to include a recitation that was 
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previously presented in dependent claims 5 and 8. In other 
words, claim 1, after amendment, was clearly broader than 
original claim 8. Any justifiable prior art rejection of 
claim 8 would also justify the same prior art rejection of 
amended claim 1. Therefore, the amendment that was made to 
claim 1 could not have justified a new ground of rejection 
based on newly cited art. Elementary fairness dictates that 
when a rejection is based on newly cited art, not necessitated 
by any claim amendments, such rejection not be made final in 
order to preserve applicant's right to submit further 
amendments and arguments in response to a rejection made for 
the first time. 

Accordingly, it is requested that the finality of 
the rejection be withdrawn. 


Respectfully submitted, 

BROWDY AND NEIMARK, P.L.L.C. 
Attorneys for Applicant 



JMFidtb 

Telephone No.: (202) 628-5197 
Facsimile No.: (202) 737-3528 

G:\BN\D\Donm\DonMIchael 27\pto\Request for Withdrawal of Finality 21APR05.doc 


- 2 - 


